V24

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
' AUSTIN

Honorable m. B« Sheppard
Comptrollsy of !’ublio Aocounts

. Adstin, Texas
Dear 811-: Opinion Noe 0-1. o
: : Ret Is the Cosp
Adgcpunts an pay the

sxpenises of nnia .
halding oourt in an &

X} ative at
7y sf. of the arnor?

Y ¢ opinie 3 the above atated
question has been receiyed and 9 ; oonaldcred by this

departsent.

_ ~ The faots/stol ,;\v lotter alsolou that Judge
Chspman of the 11Qth Fadiainl Digtrict was asaigned by Judge
Ewing, Presiding - ‘a&s of . the\9th\Administrative Matriot,

- at the request of Gqvs ,or Stevenadn, to hold souwrt in the
99th District Court in Lubbook Ooydty, Texss, end the ques~
tion had epfsed as to whether tlis State of Texas or Lubbock
County 15/1% r Judge pan ta oxpenses inem‘red while

.....

U \gn Tadyis, Y934, thu dayarhmt 4in an opinion
written\by Honorably Jdlius ¥, ¥repki, Assistant Attorney

General, o you, Vol.. 157, P- 559, Letter Opinions
of  the Attortne i) of Taxas, passed on a question simi-
lar to the qv at.to here asked. ws quote from said opinion
a8 followst

*This departnont 1a in reoeipt of your com- -
muniaatidbn of June 29th, relative to the expense
acocount of Honmorable J. D. Wright; District JFudge
of the 11ith Judiolal Distriot of Laredo, Texas,

NGO COMMUNICATION 18 TO BE CONSTRUED AS A DEFARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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The faots, in gubstance, are that Julge ¥right

-of the 111th Distriot exchanged benches with'

Judge 8, G. Tayloe of the 45th Distrioet pur~

suanee to an order of the Honorable J. P. Pool,

Preaiding Judge of the Administrative District,

by virtue of the provisions of Artiocle 200a of

the Roviaed Civil Scatuten, Judge Wright claims

that the State shofld reimburse him for his travel-

ing, lodging and other expenses incurred while ‘

sitting on Jundgse Tayloe's benoh rather than the

oouaties embracing the Administrative District '

as provided by Seotion 10 of Article 200a. The

arder of Judge Pool's effesting the exchange of

bencheées between Judges Wright and Tayloes recites -
. that these two Jjuiges agreed to sxohsnge bHendches )

end referred the mtter to Juige Pool whereupon !

he issued the order, - e :

"Artiole 200a, which is Ohapter 156 of the
Aots, Regular Seaaion_. 4Oth Legislature, provides, ‘
in substance, that the State be divided into nine ;
adminigtrative judioial districts, each district - b

- to be presided over by one of the &lstrict judges,
whioh presiding judge 1s nominated dy the Governor. A
Seotion & of this Aet provides that the presiding A
Judge shall oall anntally a conference of the : ;

several distriot judges of the seversl judicial dis-
triots composing the Administrative PRistrict and
that at the time of such conference or at any time
thereafter, with or without .an additional meeting

of the judges 1t shall be the auty of the presid-
ing jJudge from time to time to assign any of the
Judges of the Administrasive Distrioct to hold spe- '
oial or regular terms of eourt in any county of

the Adminigtrative Diatrict. Seoction 6 provides
for the transfer of Jjulges from one edministrative
distriot to another, :

"Seotion 10, provides as follows:.

**When the Distriot Judges are asaigned under
the provisions of this Aot to distriots other than
their own distriot, and out of their own counties,
they shall, in addi,tion to all other compensation
permit ted or authorized by law, receive thelr actunal
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éxpenses in going to and returning from, their
several sasignments, and their actual living ex-
penses while in the performance of their duties
under assignments, which expenses shall de paid
out of tht_ﬂ_'emrﬂ'. Fund of the county in whﬁh
their duties under assignments are performed, up-
on acoounta certified and approved by the Presid.

~ 1ng Judge of the AMdminiatrative Distriot,*

"Artiole. 6820 of the Revised Clvil Btatutes,

which has been in effsct since 1923, provides as

follows:

*iAll distriet judges and district attorneys
when engeged in the discharge of their offficial
duties in apny county in this State other than the
county of thelr residsnce, shall beée allowed their
adtual and necessary expenses while aqt‘mlz on-
gaged in the discharge of such duties, not to ex~
06ed four ddollars per day for hotel bills, and
not to exseed four cents a mile when traveling by
railroad, and not to exoceed twenty ocents a mile
when traveling by private sonveyance, hgoing to
and returning from the plage where suoh duties are
disoharged, traveling by the nearest practical
route. Suoh offfcers shall also redeive the actual
and nevessary postage, telegraph and telephone ex
penses inourred by them in the aoctual discharge of

-their dutiea. Such expenses shell be paid by the

Btate upon the sworn and ftemized account of each

‘ddstrict Juodge or attorney entitled thereto, show~

ing such expenses. In diatriets containing more
than one county, such expenses shall never exceed
in any one year $100,.00 for each sounty in the ais-
trict; provided that no distriot juige or attorney
shall receive more than $600,00 in any one year
under the provisions of this article. The acoount

- for said services shall be recorded in the official

minutes of the distriet court of the county in
whieh suok judge or attorney resides; respectively,?

"Artiole 200a, above referred to, was passed
in 1927, but there is no provision therein express-
1y repeeling Artiocle 6820, just quoted, and 1t
must be presumed that the Legislature passed the
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Aot of 1927 with deliberation and with knowledge
of all sxisting laws on the same subjeot and 1t
is axiomatio in the oconstruction of statutes that
repeals by impiication are not favored, In Lewis'
Sutherland or Statutory Oonstruotion (2nd) Vol. 1,
at Page 465, 1% 1s said:

. "'Repeals hy implisation are not favored.
This means that 1% is the duty of the court to
80 construs the aots, if poasidle, that both shall
be operative. When some office or funotion can
by faly construction be agasigned to beth aots,
and they gonfer &ifferent powers to be exercised
for different purposes, both must stand, though
thr:{‘wore denigned to operate upon the same gen~
eral subject, Oonsiderations of convepiensce,
Justice and reasonsbleness, when they can be in-
voked egainst the implication of repeal, are al-
ways very potent,  There must be such & manilest
and total repugnande that the two enactments can~
not stend, The earliest statute contimies in
foree unless the two are olearly inconsistent
with ‘and repugnant to eaoh othey, or unless in
the later statute. some ogtou,nc&;oo is taken
of the: formsr plainly indicating en intention to
repeal it§ and where two 20ts are s 1y repug~
nang, tho{aahoula, if possible, be so construed
that the latter may not operate as a repeal of the
‘former by impliecation. These expressions of opin~

ion are supported by numerous cases.'

"Artiole 1916 of the Revised Civil Statuntes,
provides as follows: :

: w4 4udge of the distriot court may hold
oourt for or with any other distriot Julge; ana
the judges of such courts may exohange distriots
whenever ‘they deem 1t expedient.'

~ "Phig law has been in effeot since 1846 and
pplor to the passage of the Aot of 1927 hers in-
volved, it was ths authority for the exchange of
benches between the dlstrict juldges of the state,
Un2er this law the judges are euthorized to volun-
tarily exchange benohes when any situation demand~
ing suoh exchenge arises, It 1s the opinion of
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the writer that this law is still in foroe and

i effect and that same has not been repealed by
AR impllcation by the law of 1927 and that judges
v : may still voluntarily exohange benoches as before
Lo and that their expenses ineident thereto are to
= be paid as oublined 1n Article 6820, aebove quoted.

E, - *3eotion 12 of the Aet of 1927 provides:

i _: - wtghy faet that there are now o many cases

[st;- ~ pending on the dooket of the several gourts of

2N " this sSate whish cannot de reached because of the

¥ press of business and the faot that there are
other distriot judges whose time is not all taken

STestes i smaxiency end an imperative publie

.- %In yiew of this langrage and the other pro-
visicns of thilsg Aot it is apparent that it was
. the latention. of the Legislature to oreates the
oentral ‘qggmrgqa with the duty of equaliz.
ing 3au°g. ﬁ. aégaas;;m' | mnoug rﬁumog
gos of & itate 8 oan agen
‘_‘éﬂ"g‘h_tq.t:thei‘ p;u_idins ;ﬁgo. with the power to
cozipel egchange-of Judges to the end that judie
afa) business be expadited and the docket of the
. vartous bourts ogualized &g nearly as possidle,
Furthermore, it does not appear that. the Legislaw
. tare intended to desiroy privilege of distriot
- judges to voluntarily exchange benches by virtue
of Aptiole 1916 as has elways been the practice.

" i, shovefore, the opinion of t-h‘ writer

) hange of 3indges is effectel

Virtue of an order of the preciding judge of an
adminigtrative district, under the provisions of
’I‘!ﬂﬂi!&iﬁl".‘lﬂl the Judges
afoohsd phould Be pald by the varlous countles
e R ot o providsd by Sestlon 10 of this
henohes is effested voluntarily by virtue o

ole 1936 of the Revised Statutea t

: gmmi’ﬂm ReS ected ghould
be pald 68 outiined in Artiole 6820 of the He-
Aaed Clvil Statutes, Tor which the JStata wo
"be_iiable. Joderacoring oura

ala
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"Whethor or not an exohange of benches is

voluntary or is by virtue of an order of the pre-

duﬂgo of a judioial distriot iz, of course,
a question of fact, and thae mere faot thst an eXxs
change is entered on the minutes of the é&istrict
oourt and is drawn up in the form of a court order
does not convert it into s question of law. The
ordsr of Julge FPool transferr Judge Wright to
ﬂu hsth Pistriet and trensferr Judge hylao to

111tk Biltrlﬂ whish you submitted %0 us
o:ltos that the tm Judges sutually consented %o an
exochenge of benches; nevertheless, the whole ques-
tion was certified to Judge Pool, the prosiung
Judge, and he entered it es an order in his cours
. as roqdired by the Aot of 1927. Hatnnlly
siding judge would cgonsult the wishes and zﬁi
into the oonvenience of the distriot Jmaa
volved in effedting an exschange of benches, end as
you know this department ias not ocharged vu".h and
does not assume the responsidility of passing on
quastions of faot; nevertheless, the writwr is in.
olined to ths ﬂ.et that this order was an order of
tho prumh:iMndge within the meaning of the Aot
t was not a voluntary exchange

es suoch as would now be emdraced within the

proﬂ. sions of Artiole 1916, above quoted. o « "

We think the above quoted opinton ‘corrently states
the u‘. :
It 4# our opinion that your question shonld be
answered in the negative, It is our further opinion that
Lubbook County, Texas, is liable for ‘-"udgo Chapman's expenses.

Pursuant to your regquest we are rdturning to you
the correspondénce you unt us with referensd to this matter,

Jery traly yours

APPROVEDMAR 13, 1943  ATTORNEY GENRRAL OF TEXAS
oz ﬁm w FeF
‘( O ¥ TERAS :isﬁiatant
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